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Abstract. Cases of otology malpractice appeals to the Council of Forensic Medicine: an evaluation of the past two
decades. Introduction: The present study aims to demonstrate the profile of clinical malpractice by evaluating otology-
related cases, which have been subject to legal action, to determine avoidable errors and identify actions necessary for
safe clinical practices.

Method: Files of otology-related malpractice appeals to the Council of Forensic Medicine between 1995 and 2015
were evaluated retrospectively. Patients’ demographics, complications subject to legal action, performed operations and
medical practices, medical centres where the practices took place, and whether physician error was involved, as detailed
in these files, were studied.

Results: A total of 44 otology-related cases was included in the study. Thirty-two (72.7%) of these were due to surgical
errors and 12 (27.3%) were due to outpatient clinic services. When examined by year, there was a significant increase
during the latter years. Hearing loss was the main reason for complaint with 19 cases (43.2%), followed by facial
paralysis with 17 cases (38.6%), and less commonly by late diagnosis, disfigurement and tinnitus. Second-line healthcare
institutions were the source of 75% of the cases. Lawsuit rationales involved under-treatment or wrong treatment, rather
than wrong or late diagnosis. Three fatal cases were subject to lawsuits. According to the evaluation of the files from the
Council of Forensic Medicine, there were faults in eight files, while 36 files involved no faults.

Conclusion: The most common causes for lawsuits were hearing loss and facial paralysis. Most of the lawsuits were
associated with surgical cases. The retrospective analysis of otology-related malpractice files is an important step in
minimizing physician errors.

Introduction

Malpractice is an English word, denoting medical
practice errors.! The definition of the Turkish
Medical Association is as follows: “Medical
Malpractice (Article 13): a patient suffering harm
due to lack of information, experience or attention
means ‘medical malpractice’.”? Although adequate
information on the historical aspect of malpractice
is not available, Hippocrates’ “primum non nocere”
principle apparently emphasizes malpractice.
Medical errors were first categorized by Reason
as active errors and latent errors.’ According
to Reason’s definition, active errors are made
by frontline healthcare workers and their impact
is felt immediately. Latent errors, on the other
hand, occur outside of healthcare workers’ control

and involve problems associated with inadequate
design, erroneous installation, erroneous -care,
poor administrative decisions, poorly structured
institutions and so on.* It is difficult to measure
latent errors because they are widely distributed
in terms of how they occur and may not become
evident for days, months or even years, before
they ultimately result in an apparent error directly
related to patient care. Active errors, on the other
hand, are easy to measure because they are limited
to the current time and space.’

Generally, the opinion of the Council of Forensic
Medicine is sought as expert opinion in lawsuits
concerning medical errors in Turkey. The number
of files submitted to the Council of Forensic
Medicine regarding claims about medical errors has
increased recently. These appeals have particularly
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become more frequent following changes made
to the Turkish Penal Code in 2005.° As otology,
in general, is a risky branch with respect to both
medical treatment and surgery, it iS important to
evaluate cases of malpractice and determine key
points of consideration.

While there are studies on otology malpractice in
the literature, there have been no relevant studies in
our country. It is important to evaluate the Turkish
data on this topic as it is not possible to build upon
and improve non-measurable information.

The present study aims to contribute to the
information base about the complications that are
subject to lawsuits against physicians, so as to
minimize medical errors by evaluating the cases of
otology malpractice for which expert opinion from
the Council of Forensic Medicine was requested
over the last 20 years.

Materials and methods

Files for which courts requested expert opinion
from the Council of Forensic Medicine and expert
reports that had been completed were reviewed
retrospectively. All malpractice files in the ear, nose
and throat (ENT) branch with concluded expert
reports between 1995 and 2015 were reviewed,
with those related to otology analysed. Local ethics
committee approvals were received both from the
Scientific Committee of the Council of Forensic
Medicine and the university’s ethics board (No:
108400987-117).

The Council of Forensic Medicine is an expert
institution. Malpractice claims are evaluated by a
special subunit, which consists of academicians
and forensic specialists. The lawsuit files from the
courts are evaluated here and a decision report is
prepared. If a report is appealed, the courts may
request that the file be evaluated by the supreme
board. This is the final report in our judicial system.

Patients’ demographic data, including on age and
sex, were collected. Names of the sued institutions
and physicians were kept confidential. Lawsuit files
were divided according to year and also grouped as
surgical and non-surgical. The files were further
grouped according to the place where malpractice
took place, i.e., private hospitals and public
hospitals (second-line healthcare institutions), or
university hospitals and training and research
hospitals (third-line healthcare institutions). The
following were evaluated separately: patients’
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complaints at the time of first presentation,
diagnostic outcome, surgeries or procedures that
were performed and their follow-up processes, the
reason for the complaint given by the complainant,
and the complications subject to lawsuits. Expert
reports were examined to determine whether a fault
was found and, if found, the rationale, along with
the complication or surgery/procedure that was
found faulty.

We used the SPSS version 15.0 statistical
program (SPSS, Chicago, IL). Continuous data
was referred to in terms of the meanzstandard
deviation. Meanwhile, Student’s t-test was used for
normally distributed data and the Mann-Whitney
U test was using for non-normally distributed data.
A p-value less than 0.05 was determined to be
statistically significant.

Results

Out of a total of 254 cases with completed legal
expert files related to ENT over the last 20 years,
44 (17.3%) were otology-related. Twenty-four of
these patients were female, while 20 were male.
The minimum age was one year and the maximum
age was 61 years, with a mean age of 28.8+10.9
years.

Distribution of the case by year was as shown
in Figure 1. Cases were compared according to
decades, i.e., the first and last decades, which
demonstrated a significant increase in the number
of lawsuits. Appeals were made for 13 cases during
the first decade (1995-2004), whereas appeals were
made in 31 cases between 2005 and 2014. There
was an average of 35.27 months between the faulty
action and the official complaint.
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Figure 1
Distribution of the cases by year.
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Figure 2
Distribution of the files by malpractice subgroup
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Figure 3

Distribution of the surgical malpractice cases by type of
surgery

Distribution of patients who received surgery by complaint.

Surgery type Facial paralysis | Hearing loss | Tinnitus | Vertigo | Postoperative negligence | Unnecessary surgery
Mastoidectomy 11 7

Tympanoplasty 3

Stapes surgery 2 1

Ventilation tubing 2 2
Otoplasty 1 1
Preauricular fistula 1
surgery

Infra-auricular mass 1

excision

Total 15 10 1 2 4

Cases were divided into four subgroups: wrong
or delayed diagnosis (group 1), wrong surgery or
treatment (group 2), surgical complication (group
3), and post-operative errors (group 4) (Figure
2). When examined according to malpractice
classification, three cases involved misdiagnosis,
six cases involved delayed diagnosis, and 35 cases
involved under-treatment or wrong treatment;
there were three fatal cases. Figure 3 shows the
distribution of the 23 surgical malpractice cases by
surgery type.

There were 12 cases subject to lawsuits
following clinical services. Six of the cases that
were appealed related to lawsuits about late
diagnosis. The reason for suing was the delayed
diagnosis of hearing loss in two cases, and delayed
diagnosis of sensory-neuronal hearing loss in
one case. Others involved delayed diagnoses of
nasopharyngeal carcinoma, angle tumour and brain
abscess associated with chronic otitis. Of these,
the case with nasopharyngeal carcinoma and the
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one involving brain abscess had fatal outcomes.
Other complaints that were the subject of lawsuits
were hearing loss resulting from ear cleaning and
tinnitus (two cases), facial paralysis following
acute serous otitis (one case) and hearing loss
associated with ototoxic drugs (two cases). In a
patient suitable for cochlear implantation, while
a hearing aid was prescribed, there was a delay in
applying the implant.

When the cases who underwent surgery were
studied, the most common reason for complaint
was facial paralysis (15/32), followed by hearing
loss (10/32). Facial paralyses occurred following
mastoidectomy (11 cases) and tympanoplasty (three
cases) and infra-auricular mass excision (one case).
Hearing loss was due to mastoidectomy in seven
cases, stapes surgery in two cases and otoplasty
in one case. In the pre-auricular fistula surgery,
the reason for complaint was adenotonsillectomy
performed instead of fistula surgery. In four cases,
who were administered ventilation tubes, the reason
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for complaint was tetraplegia associated with
cardiac arrest, wrong side, inadequate preoperative
investigations, post-operative negligence and
unnecessary surgery (Table 1).

When the cases were grouped by the centre
where the complaint occurred, it was observed that
33 cases (75%) presented to second-line healthcare
institutions, 19 to private hospitals and 14 to
public hospitals. Eleven cases (25%) presented to
third-line healthcare institutions, six to university
hospitals, and the remaining five to training and
research hospitals.

All cases were examined by the Council of
Forensic Medicine, with medical errors found
unanimously in eight cases (18.2%), while no errors
were noted in 36 cases (81.8%). According to the
Council of Forensic Medicine’s report conclusions,
the causes of the faults in the eight files involving
errors included late cochlear implantation because
the patient was misguided (one case), delayed
diagnosis (two cases), ototoxic drug use (one case),
failure to intervene in timely fashion in response to
developing complications (two cases), performing
surgery carelessly and inattentively (one case), and
surgery performed by resident students without
supervision.

Discussion

Physicians who carry out a faulty action should
be held responsible for the adverse outcomes in a
patient. Given that establishing a medical error is
a technical aspect, the competent judicial authority
should consult with physicians. In otology, there
was an increase in the number of malpractice cases
after 2005, compared to the period before 2005.
Unlike in certain other countries, there are no
data available on the total number of ear surgeries
during this periods, while no adequate information
needed to understand whether this increase is
statistically significant is available.” Besides, the
decrease in the number of files over the last three
years was due to the inclusion of concluded reports
from the study. Files subject to a live reporting
process were excluded from the study.

When the literature on malpractice in Turkey is
examined, it appears that medical errors have been
classified differently by different authors. Polat
listed the reasons for medical errors as follows: lack
of communication and recording errors, violation
of authority limits and consultation, information
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and consent, incorrect judgement, intervening
errors and technical errors, abandonment and lack
of care.®

Late diagnosis, ear cleaning and ototoxic drug use
may result in complications in outpatient settings.
It is important to provide information to patients
and describe to them the possible complications
before performing any procedure or administering
any therapy. Receiving consent from the patient
is mandatory before undertaking intratympanic
procedures, which have been frequently performed
over recent years. Ruhl et al. evaluated hearing
loss following 25 years of medical treatment and
identified 47 cases, finding that most of these cases
were due to improper medical treatment, dose and
duration.’ In another study involving 47 cases, in
order to evaluate malpractice cases in otology,
the most common reason for complaint was the
ear cleaning procedure.” In our study, the most
common cause of lawsuits was late diagnosis.
This may be due to the higher than ideal number
of patients in outpatient clinics, making it hard
for the physician to spare enough time for each
patient. Another reason may be that physicians
are being trained without enough information
and not provided with necessary skills because
specialization training is not standardized.

The temporal bone has a complex anatomy,
with critical veins and nerves passing through it.
Anatomical differences also lead to complications
in surgical procedures. Mathew et al. reported
surgical complications in 63 out of 137 cases in
their study, in which they evaluated 15-year-long
otology-related judicial cases in England. The
most common complications in this study were
also hearing loss and facial paralysis." Similarly,
another study by Blake et al. involving 47 US
cases reported hearing loss (52.3%) and facial
paralysis (27.7%) as the most common reasons for
lawsuits."” Ruhl et al. studied 58 files in their study
evaluating malpractice cases related to otologic
surgery between 1983 and 2012 in the USA,
finding that 48% of these complaints developed
following mastoidectomy and 16% following
tympanoplasty."

In our study, about 46.8% of the 32 cases
occurred following mastoidectomy and 18.7%
following tympanoplasty. The most common
reasons for suing were facial paralysis (about
46.8%) and hearing loss (about 31.2%).
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There were only two lawsuits due to the ear
cleaning procedure. In a study using registries from
North America, three cases of meningitis were
reported as otology-related cases.” There were no
otology-related cases involving meningitis during
the period we studied. One patient developed a
brain abscess associated with chronic otitis, which
resulted in death due to late diagnosis.

It is vital to perform temporal bone dissection
on cadavers during specialization training before
proceeding with surgical procedures. Unfortunately,
there are no temporal dissection laboratories in
most of the clinics in our country that provide
specialization training. A number of initiatives
has been undertaken by national associations and
the Institute for Specialty in Medicine, although
there are still some challenges hindering the
standardization of training. This situation may
account for surgical complications and deficiencies
in complication management.

In our study, malpractice files were mostly
associated with second-line healthcare institutions,
the majority of which were private hospitals. It
appears that cases of malpractice are less common
in healthcare centres housing academic staff, such
as university hospitals, and training and research
hospitals. While higher patient expectations in
private hospitals may explain the higher rate
of medical error there than in public hospitals,
concrete evidence to support this is not available.
Cases of otology-related malpractice are the second
most common in ENT cases, after rhinology. This
rate was 17.3% during the period we studied.
Lawsuit rationales were under-treatment or wrong
treatment, rather than wrong or late diagnosis.

Healthcare in Turkey consists of a mix of
public and private health services. Turkey has
universal healthcare funded by its universal health
insurance system. Under this system, all residents
are registered with the body responsible for social
security. With regard to the relation between
health insurance and malpractice, general health
insurance and other private insurance cover any
treatment or procedure performed regardless of
the presence of any misconduct by the physician.
Malpractice insurance has been made obligatory
in order to prevent physicians from incurring high
indemnities when proven to have been involved in
malpractice.

Physicians should inform patients and their
families of the medical errors and apologize for
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them. However, they often hide the medical error
as a general impulse. Physicians conceal their
errors and usually do not apologize to their patients,
fearing that their reputation will be compromised
or patients may sue them after they learn about
physician error. When patients hear about medical
error from persons other than their physician, the
trust relationship that should exist between the
physician and patient is impaired, which possibly
results in a lawsuit against the physician or, at least,
in the patient seeing the physician as an insensitive
individual without any conscience."

Conclusion

There has been an increase in otology-related
malpractice cases following the changes made
to the Turkish Penal Code. Factors related to
healthcare staff, rather than institutional factors or
technical factors, are often the subjects of lawsuits,
with surgical cases more frequently being reported
in otology settings. Most of these cases involve
hearing loss and facial paralysis. It is considered
that appropriate efforts to raise awareness in
relevant specialisms will significantly improve this
situation, given that complaints due to healthcare
staff errors are common in malpractice cases. To
avoid complications, temporal bone dissection
should be made during surgical training.
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